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(c) For the purpose of this rule, the 
term forward-looking statement shall 
mean and shall be limited to: 

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or 
other financial items; 

(2) A statement of management’s 
plans and objectives for future oper-
ations; 

(3) A statement of future economic 
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of 
Regulation S-K (§ 229.303 of this chap-
ter) or Item 9 of Form 20–F; or Item 5 
of Form 20–F. 

(4) Disclosed statements of the as-
sumptions underlying or relating to 
any of the statements described in 
paragraphs (c) (1), (2), or (3) of this sec-
tion. 

(d) For the purpose of this rule the 
term fraudulent statement shall mean a 
statement which is an untrue state-
ment of a material fact, a statement 
false or misleading with respect to any 
material fact, an omission to state a 
material fact necessary to make a 
statement not misleading, or which 
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction, 
act, practice, course of business, or an 
artifice to defraud, as those terms are 
used in the Securities Act of 1933 or the 
rules or regulations promulgated there-
under. 

[46 FR 13990, Feb. 25, 1981, as amended at 46 
FR 19457, Mar. 31, 1981; 47 FR 54770, Dec. 6, 
1982; 48 FR 19875, May 3, 1983; 56 FR 30054, 
July 1, 1991; 57 FR 36468, Aug. 13, 1992; 64 FR 
53909, Oct. 5, 1999; 73 FR 967, Jan. 4, 2008; 76 
FR 50121, Aug. 12, 2011] 

§ 230.176 Circumstances affecting the 
determination of what constitutes 
reasonable investigation and rea-
sonable grounds for belief under 
section 11 of the Securities Act. 

In determining whether or not the 
conduct of a person constitutes a rea-
sonable investigation or a reasonable 
ground for belief meeting the standard 
set forth in section 11(c), relevant cir-
cumstances include, with respect to a 
person other than the issuer. 

(a) The type of issuer; 

(b) The type of security; 
(c) The type of person; 
(d) The office held when the person is 

an officer; 
(e) The presence or absence of an-

other relationship to the issuer when 
the person is a director or proposed di-
rector; 

(f) Reasonable reliance on officers, 
employees, and others whose duties 
should have given them knowledge of 
the particular facts (in the light of the 
functions and responsibilities of the 
particular person with respect to the 
issuer and the filing); 

(g) When the person is an under-
writer, the type of underwriting ar-
rangement, the role of the particular 
person as an underwriter and the avail-
ability of information with respect to 
the registrant; and 

(h) Whether, with respect to a fact or 
document incorporated by reference, 
the particular person had any responsi-
bility for the fact or document at the 
time of the filing from which it was in-
corporated. 

[47 FR 11433, Mar. 16, 1982, as amended at 76 
FR 71876, Nov. 21, 2011] 

§ 230.180 Exemption from registration 
of interests and participations 
issued in connection with certain 
H.R. 10 plans. 

(a) Any interest or participation in a 
single trust fund or in a collective 
trust fund maintained by a bank, or 
any security arising out of a contract 
issued by an insurance company, issued 
to an employee benefit plan shall be 
exempt from the provisions of section 5 
of the Act if the following terms and 
conditions are met: 

(1) The plan covers employees, some 
or all of whom are employees within 
the meaning of section 401(c)(1) of the 
Internal Revenue Code of 1954, and is 
either: (i) A pension or profit-sharing 
plan which meets the requirements for 
qualification under section 401 of such 
Code, or (ii) an annuity plan which 
meets the requirements for the deduc-
tion of the employer’s contribution 
under section 404(a)(2) of such Code; 

(2) The plan covers only employees of 
a single employer or employees of 
interrelated partnerships; and 
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(3) The issuer of such interest, par-
ticipation or security shall have rea-
sonable grounds to believe and, after 
making reasonable inquiry, shall be-
lieve immediately prior to any 
issuance that: 

(i) The employer is a law firm, ac-
counting firm, investment banking 
firm, pension consulting firm or invest-
ment advisory firm that is engaged in 
furnishing services of a type that in-
volve such knowledge and experience 
in financial and business matters that 
the employer is able to represent ade-
quately its interests and those of its 
employees; or 

(ii) In connection with the plan, the 
employer prior to adopting the plan ob-
tains the advice of a person or entity 
that (A) is not a financial institution 
providing any funding vehicle for the 
plan, and is neither an affiliated person 
as defined in section 2(a)(3) of the In-
vestment Company Act of 1940 of, nor a 
person who has a material business re-
lationship with, a financial institution 
providing a funding vehicle for the 
plan; and (B) is, by virtue of knowledge 
and experience in financial and busi-
ness matters, able to represent ade-
quately the interests of the employer 
and its employees. 

(b) Any interest or participation 
issued to a participant in either a pen-
sion or profit-sharing plan which meets 
the requirements for qualification 
under section 401 of the Internal Rev-
enue Code of 1954 or an annuity plan 
which meets the requirements for the 
deduction of the employer’s contribu-
tion under section 404(a)(2) of such 
Code, and which covers employees, 
some or all of whom are employees 
within the meaning of section 401(c)(1) 
of such Code, shall be exempt from the 
provisions of section 5 of the Act. 

[46 FR 58291, Dec. 1, 1981] 

§ 230.190 Registration of underlying 
securities in asset-backed securities 
transactions. 

(a) In an offering of asset-backed se-
curities where the asset pool includes 
securities of another issuer (‘‘under-
lying securities’’), unless the under-
lying securities are themselves exempt 
from registration under section 3 of the 
Act (15 U.S.C. 77c), the offering of the 
relevant underlying securities itself 

must be registered as a primary offer-
ing of such securities in accordance 
with paragraph (b) of this section un-
less all of the following are true. Terms 
used in this section have the same 
meaning as in Item 1101 of Regulation 
AB (§ 229.1101 of this chapter). 

(1) Neither the issuer of the under-
lying securities nor any of its affiliates 
has a direct or indirect agreement, ar-
rangement, relationship or under-
standing, written or otherwise, relat-
ing to the underlying securities and 
the asset-backed securities trans-
action; 

(2) Neither the issuer of the under-
lying securities nor any of its affiliates 
is an affiliate of the sponsor, depositor, 
issuing entity or underwriter of the 
asset-backed securities transaction; 

(3) If the underlying securities are re-
stricted securities, as defined in 
§ 230.144(a)(3), § 230.144 must be available 
for the sale of the securities, provided 
however, that notwithstanding any 
other provision of § 230.144, § 230.144 
shall only be so available if at least 
two years have elapsed since the later 
of the date the securities were acquired 
from the issuer of the underlying secu-
rities or from an affiliate of the issuer 
of the underlying securities; and 

(4) The depositor would be free to 
publicly resell the underlying securi-
ties without registration under the 
Act. For example, the offering of the 
asset-backed security does not con-
stitute part of a distribution of the un-
derlying securities. An offering of 
asset-backed securities with an asset 
pool containing underlying securities 
that at the time of the purchase for the 
asset pool are part of a subscription or 
unsold allotment would be a distribu-
tion of the underlying securities. For 
purposes of this section, in an offering 
of asset-backed securities involving a 
sponsor, depositor or underwriter that 
was an underwriter or an affiliate of an 
underwriter in a registered offering of 
the underlying securities, the distribu-
tion of the asset-backed securities will 
not constitute part of a distribution of 
the underlying securities if the under-
lying securities were purchased at 
arm’s length in the secondary market 
at least three months after the last 
sale of any unsold allotment or sub-
scription by the affiliated underwriter 
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